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BFORE: FRANCESM. TYDINGCO-GATEWOOD, Presiding Justice; ROBERT J. TORRES, JR.,
Associate Justice; MIGUEL S. DEMAPAN, Justice Pro Tempore.*

PER CURIAM:

[1] The Plaintiff-Appellant, the People of Guam (“Peopl€e’), appeal from a Memorandum of
Decisionissued by the Superior Court of Guam ordering the dismissal with prejudice of thecriminal
casefiled against the Defendants-Appellees, Carl T.C. Gutierrez, Clifford A. Guzman, Joseph Luis
Cruz and Thelma D. Ann Aguon Perez (collectively, “Defendants’). The Memorandum amended
apreviously-issued Decision and Order that all owed for dismissal of the casewithout prejudice. The
Peopleargueon appeal that thetrial court lost jurisdiction after ordering dismissal without prejudice.
Alternatively, the People argue that the trial court violated the separation of powers doctrine and
abused itsdiscretionin ordering dismissal with prejudice. Wereject theargument that thetrial court
lost jurisdiction and hold that the trial court was justified in dismissing the case with prejudice.

Accordingly, we affirm.

L.
[2] The proceedings below involved a number of indictments and superseding indictments
against the defendants. Perez wasfirst indicted on November 20, 2003 in Superior Court Case No.
CF551-03. The People then presented a superseding indictment against her on January 6, 2004.
Gutierrez and Guzman were first indicted on December 30, 2003 in CF0615-03. A superseding
indictment was then presented on February 20, 2004, joining Perez, Gutierrez, Guzman, and Cruz.
[3] Perez had waived her right to aspeedy trial on December 10, 2003, but after the superseding
indictment of January 6, 2004, sheasserted her right on January 9, 2004. Guzman asserted hisright
to a speedy trial on January 29, 2004. Gutierrez asserted his right to a speedy trial on March 10,
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2004. Cruz asserted his right to a speedy trial on March 18, 2004. Perez waived her right to a
speedy trial on March 15, 2004.

[4] On April 20, 2004, thetrial court dismissed amajority of chargesin CF0615-03. ThePeople
then filed another superseding indictment against all four defendants on April 23, 2004. On June
2, 2004, the court dismissed CF0615-03. On June 9, 2004, the Peopl e then presented an indictment
alleging the same criminal actsunder anew case number, Superior Court Case No. CF0200-04. On
July 7, 2004, the record and file in CF0615-03 was consolidated with CF0200-04.

[5] On July 9, 2004, Perez filed a Motion to Dismiss for Failure to Present Excul patory
Evidence. On July 12, 2004, Perez filed a Motion to Dismiss with Prejudice for Denial of
Defendant’ sRight to a Speedy Trial. On July 13, 2004, Cruz filed aMotion to Dismiss Indictment
for Lack of Speedy Trial. Gutierrez and Guzman joined both speedy trial motions and the motion
to dismissfor failure to present exculpatory evidence.

[6] On August 4, 2004, thePeoplefiled arequest for leaveto dismiss. That sameday, the court
held a hearing on these pre-trial motions. On August 16, 2004, the trial court granted the People’s
motion to dismiss, but reserved the issue of whether such dismissal would be with or without
prejudice.

[7] On August 27, 2004, thetria court issued decisions and ordersruling on themotions. Inthe
first order, the court granted the motion to dismiss based on the prosecutor’s failure to present
exculpatory evidenceto the grand jury. In the second order, the court denied the motion todismiss
regardingthe speedy trial violation (“theSpeedy Tria Order”). Thisorder, however, also determined
that thetimefor cal cul ating speedy trial would begin when the defendant first asserted theright, and
would not be reset upon the filing of a superseding indictment. In the third order, pursuant to the
People' s request for leave to dismiss, the court determined that dismissal of the case would be
without prejudice (“the Dismissal without Prejudice Order”). The court dismissed the case without
prejudice onreliance on the Peopl€e’ s contention that its office must give priority to casesinvolving

physical violence, and that resources are inadequate to go forward at the present time.” Appellant’s
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Excerptsof Record, (“ER”), tab 6, p. 3 (Dedsion & Order In Re: Dismissal with Prejudice). Inthe
Dismissal without Prejudice Order, the trial court rejected the Defendants' argument that the case
should be dismissed with prejudice due to the People’ s bad faith.

[8] On August 30, 2004, the trial court sua sponte gave notice that it would reconsider the
Dismissal without Prejudice Order, and scheduled a hearing for September 1, 2004. All parties
appeared at the hearing and arguments were made before the trial court. At theconclusion, thetrial
court ruled from the bench that dismissal would be with prejudice.

[9] The court instructed the Peopleto file the dismissal order by September 3, 2004. Thetrial
court then on September 10, 2004, issued a Dismissal with Prejudice Order memorializing the
findings and conclusions of the September 1, 2004 hearing. The court’s dedsion was based on its
discovery that contrary to the prior assertions of the People in seeking dismissal without prejudice,
the People were pursuing other non-violent criminal indictments. The court found the existence of
another indictment against the Defendant Gutierrez to be contrary to the Peopl€’ s assertions during
the hearing that there was a lack of resources necessary to prosecute non-violent cases within the
Attorney General’ sOffice. The court dismissed the casewith prejudice, determining that the People
were acting in bad faith, and that the opportunity to reindict the Defendants would be harassment.
Appellant’s ER, tab 8 (Memorandum of Decision: Reconsideration of Dismissal with Prejudice).
[10] ThePeopledid not file adismissal as ordered by the trial court. Instead, the Peoplefiled a
Notice of Appeal before this court on September 14, 2004. The Notice of Appeal specified that the
People were appealing specifically from the August 27, 2004 Decision and Order holding that the
time for calculating speedy trial would not be reset upon the filing of a new indictment (i.e., the
Speedy Trial Order), and the September 10, 2004 Memorandum of Decision stating that the
dismissal, based on the Peopl € srequest, would be with prejudice (i.e., the Dismissal with Prejudice
Order).

[11]  Thiscourt held that the People could appeal from the Dismissal with Pregjudice Order even

without the entry of judgment pursuant to Title 8 GCA 8 130.20(a)(5). Thiscourt also found, upon



People v. Gutierrez, Opinion Page 6 of 33

the motion of Perez, joined by the remaining Defendants, that the People's appeal of the Speedy

Trial Order was frivolous and issued sanctions accordingly.

II.
[12]  Thiscourt hasjurisdiction over the Dismissal with Prejudice Order pursuant to Title 8 GCA
§ 130.20(a)(5) (Westlaw through Guam Pub. L. 28-037 (2005)), which states that the government
may appeal “[a]ln order or judgment dismissing or otherwise terminating the action before the
defendant has been placed in jeopardy or where the defendant has waived jeopardy.” See People v.
Superior Court (Bruneman), 1998 Guam 24, 1 9 (stating that “section 130.20 is a jurisdictional
statute”); see also People v. Pak, 1998 Guam 27, 1 6.

I11.

[13] “[T]he trial court’s order granting or denying a motion to dismiss an indictment is
reviewablefor abuse of discretion.” United States v. Derr, 726 F.2d 617, 619 (10th Cir. 1984). “A
trial court abuses its discretion when its decision is based on an erroneous conclusion of law or
wheretherecord contains no evidence on which thejudge could haverationally based the decision.”
Town House Dep 't Stores, Inc. v. Ahn, 2003 Guam 6, § 27 (quoting Brown v. Eastman Kodak Co.,
2000 Guam 30, 1 11). This court has stated:

An abuse of discretion has been defined asthat ‘ exercised to an end not justified by

the evidence, ajudgment that isclearly against thelog c and effect of thefactsasare

found.” When using thisstandard, areviewing court does not substituteitsjudgment

for that of thetrial court. Instead, wemust first have adefinite and firm conviction

thetrial court, after weighing relevant factors, committed clear error of judgment in

its conclusion.
Peoplev. Tuncap, 1998 Guam 13, 12 (quoting Int 'l Jensen, Inc. v. Metrosound U.S.A., Inc., 4 F.3d
819, 822 (9th Cir.1993))(citation omitted). Thiscasealsoinvolvesissuesof statutory interpretation,
which are subject to de novo review. Ada v. Guam Tel. Auth., 1999 Guam 10, { 10.
[14] The People raise two principle arguments in this appea. First, that the trial court lost

jurisdiction upon granting dismissal without prejudice, and thuswasbarred from later reconsidering



People v. Gutierrez, Opinion Page 7 of 33

itsdecision and ordeing dismissal withprejudice. Second, that thetrial court, in granting dismissal
withprejudice, abused itsdiscretion and viol ated the separation of powersdoctrineby intruding upon
theAttorney General’ sprosecutorial discretion. The Defendantsmaintainthat thetrial court retained
jurisdiction until the Notice of Appeal had been filed, and further argue that the trial court did not
abuse its discretion and did not viol ate separation of powers.
[15] Wethusmust decidetwo issues: (1) whether thetrial court had jurisdiction to enter the order
dismissing the underlying proceeding with prejudice; and (2) if the court had such jurisdiction, did
the court nonethel ess abuse its discretion in dismissing the case with prejudice.
A. The Trial Court’s Jurisdiction
[16] The People rely on anumber of local statutesin support of its argument that the trial court
lost jurisdiction over this case when it issued the dismissal without prejudice order which, as
discussed infra, are completely irrelevant to this appeal. The People are aware that raising issues
wholly without merit on appeal not only constitutes awaste of judicial resources, but will also result
insanctions. Thiscourt hasalready sanctioned the Attorney General for filing afrivolous appeal on
the issue of calculation of speedy trial time and has awarded damages to Appellees including
attorneys feesand costs. Such sloppy briefing will not be tolerated by this court. The Office of the
Attorney General is hereby are reprimanded for submitting written arguments dealingwith 7 GCA
8§ 14109, 8 GCA 88 130.25, 120.10 and rules of divestiture which are “groundless, without
foundation and without merit.” In re Drexel Burnham Lambert Group Inc., 995 F.2d 1138, 1147
(2d Cir.1993).

1. Title 7 GCA § 14109
[17] ThePeoplerelyupon Title 7 GCA 8§ 14109 and argue that it confers upon thetrial court the
statutory authority to exercisejurisdiction. This provision states, initsentirety: “Jurisdiction over
Nonresident Defendants. A court of this Territory may exercise jurisdiction on any basis not

inconsistent with the Organic Act or the Constitution of the United States.” Title7 GCA § 14109
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(Westlaw through Guam Pub. L. 28-037 (2005)). Relying onthis statute, the People argue that due
processis violated when the trial court retained jurisdiction after the case was dismissed without
prejudice on August 27, 2004.
[18] Atoral argument,the Peoplesensibly abandoneditsrelianceon 7 GCA §14109. ThePeople
clearly misinterpret 7 GCA 8§ 14109. ThisprovisionisGuam’slong-arm statute. Cf. Harris Rutsky
& Co. Ins. Services, Inc. v. Bell & Clements Ltd., 328 F.3d 1122, 1129(9th Cir. 2003) (“ California’s
long-arm statute allows courts to exercise persona jurisdiction over defendants to the extent
permitted by the Due Process Clause of the United States Congditution. See Cal. Code Civ. Pro.§
410.10 (‘A court of this state may exercise jurisdiction on any basis not inconsistent with the
Constitution of this state or of the United States.’)”). As such, it expressly governs personal
jurisdiction over non-resident defendants. See id.; see also United States ex rel. Thistlethwaite v.
Dowty Woodville Polymer, Ltd., 110 F.3d 861, 868 (2nd Cir. 1997) (clarifying that “long-arm
statutes govern personal jurisdiction, not subject matter jurisdiction™).
[19] Long-arm statutes are generaly relied upon in determining whether the court may
constitutionally assert personal jurisdiction over adefendant f ound outs de the jurisdiction. Long-
arm statutes cannot be used to determine continuing jurisdiction based upon a court’s actions in
terminating a case in which the court validly has persond jurisdiction over the deendants.
Furthermore, thereisno question, and the People do not challenge, that thetrial court had personal
jurisdiction over the parties in this case when the case was commenced. The more appropriate
guestion is whether the court’ s jurisdiction ceased when it entered the order dismissing the case
without pregjudice. While other statutes and principles of law may apply to the analysis of this
guestion, section 14109 simplyisnot one of them. The People’ sargument regarding section 14109
is meritless.

2. Title 8 GCA § 130.25
[20] In its brief, the People also mistakenly relied on Title 8 GCA § 130.25, but similarly
conceded this contention during oral argument. Title8 GCA 8 130.25 statesthat “[a]n appeal taken

by the government in no case staysor affects the operation of ajudgment in favor of the defendant,
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until judgmentisreversed.” 8 GCA 8§130.25 (Westlaw through Guam Pub. L. 28-037 (2005)). This
provision is based on and is virtually identical to California Penal Code § 1242,> and has been
interpreted as allowing for the discharge of a defendant and the refund of the bail money when
charges have been dismissed. The section has also been interpreted as prohibiting the government
from retaining the bail money until the final determination of the case on appeal. See People v.
McRae, 179 P.2d 3, 4 (Cal. Dist. Ct. App. 1947) (rejecting the argument that an appeal from the
dismissal order automatically stayed the judgment in favor of the defendant).
[21] The Peopleinitially relied on section 130.25 in contending that the instant appeal does not
affect the Dismissal without Prejudice Order because the People did not appeal from thisdecision.
Thisargument lacks merit and is extraneousto the case at hand. Section 130.25 relates to the effect
of ajudgment, and it is undisputed that the trial court did not issue ajudgment in this matter.

3. Title 8 GCA § 120.10
[22] Finally, thePeoplerely on Title 8 GCA 8 120.10, which states:

§ 120.10. Judgment for Defendant: Discharge; Exceptions. (a) Where a
genera verdict isrendered or afinding by the courtismadein favor of the defendant,
ajudgment of acquittal shall be given forthwith.

(b) Except as otherwise provided by Subsection (c) and by 88 7.28 and 7.34
of the Criminal and Correctional Code, if a judgment of acquittal is given, or a
judgment imposing afine only, and the defendant is not detained for any other legal
cause, he shall be discharged, if in custody, as soon as the judgment is given.

Title 8 GCA § 120.10 (Westlaw through Guam Pub. L. 28-037 (2005)). This provision also does
not apply to thiscase. The Defendants were not acquitted by ajury; therefore, thetrial court did not
issuea“judgment of acquittal.” Moreover, thetrial court’ sdismissal of the case without prejudice
under Title8 GCA 8§80.70(a) did not operate asan acquittal. See People v. Norris, 824 N.E.2d 205,
213 (I1l. 2005) (“[I]t has been said that the ordinary effect of anolle prosequi is to terminate the
chargetowhichitisentered and to permit the defendant to go wherever he pleases, without entering

into arecognizanceto appear at any other time. If'it is entered before jeopardy has attached, it does

not operate as an acquittal, SO a to prevent a subsequent prosecution for the same
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offense.”)(quoting People v. Watson, 68 N.E.2d 265, 266 (111. 1946)(emphasisadded); State v. Jones,
601 A.2d 502, 504 (Vt. 1991) (“[A] nol prosdoesnot ordinarily operate asan acquittal . . . ."); State
v. Reis, 815 A.2d 57, 65 (R.I. 2003) (“A Rule 48(a) dismissal is not an acquittal.”). Further, there
was no “judgment imposing afineonly.” 8 GCA §120.10(b). Infact, there was no judgment at all.
Section 120.10 does not apply under the facts of this case, and therefore does not support the
People sargument that the trial court lacked jurisdiction to issue the dismissal with prejudice. The
Peopl e s position on this section is groundless.

4. Divestiture Rule
[23] ThePeople concludeby arguing that thetrial courtlost jurisdiction when the Defendantsdid
not appeal the Dismissal without Prejudice Order. This argument misconstrues the rule regarding
divestiture of jurisdiction.
[24] Theissue raised by the People relates to jurisdiction in the sense of thepower or ability to
act or rulein acase. With regard to the power to act, this court has recognized the general rule that
atrial court is divested of jurisdiction once atimely notice of apped isfiled. Dumaliang v. Silan,
2000 Guam 24, 11 14; Griggs v. Provident Consumer Discount Co., 459 U.S. 56, 58, 103 S. Ct. 400,
402 (1982) (“The filing of a notice of appeal isan event of jurisdictional significance--it confers
jurisdiction on the court of appeals and divests the district court of its control over those aspects of
the caseinvolved in the appeal.”). Thisruleisnot absolute, and “ appellate courts have recognized
exceptions such as post-appeal motions to the trial court that are in furtherance of the appeal.”
Dumaliang, 2000 Guam 24 at | 14.
[25] Here, thetria court retained jurisdiction precisely because the Defendants did not appeal the
Dismissal without Prejudice Order. See id. (recognizing thegeneral rulethat atrial court isdivested
of jurisdiction once atimely notice of appeal isfiled). The Notice of Appeal in this case wasfiled
on September 14, 2004. Under the divestiture rule, thetrial court only lost jurisdiction to this court

after this notice of appeal wasfiled. Thetrial court therefore had jurisdiction on September 1, 2004
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when it ordered dismissal with prejudice and retained jurisdiction until September 14, 2004, when
the People filed the instant appeal. The People’s argument on divestiture is without foundation.
5. Authority to Reconsider
[26] The Defendants argue that the trial court has inherent authority to reconsider its own
decisions. Whileitiscorrect that atrial court hasthe authority to reconsider prior decisions, Guam
Hous. and Urban Renewal Auth. v. Pac. Superior Enter. Corp., 2001 Guam 8 | 13 (stating that
“[i]nterlocutory orders are subj ect to reconsideration by the court at any time”), as an obvious matter
thisistrueonly whilethe court hasjurisdiction over the case. Our concern, therefore, iswhether any
event occurred which would have acted to divest the lower court of jurisdiction. As stated earlier,
thetrial court was not divested of jurisdiction until thefiling of anotice of appeal. See Dumaliang
v. Silan, 2000 Guam 24, 1 14. Upon review of the record, we find that no other events occurred
which had the effect of divesting the lower court of jurisdiction to enter its order of dismissal with
prejudice.
[27]  Furthermore, upon our independent consideration of the matter, we do not find that thefiling
of arequest for leaveto dismissunder Title 8 GCA §80.70(a), or thelower court’ sact of dismissing
the case without prejudice, divested the trial court of jurisdiction to later enter its order dismissing
the case with prejudice.
[28] Very few courts have agreed with the argument that the prosecutor’ s filing of a dismissal
without prejudice pursuant to its power to nol pros’ divests the trial court of jurisdiction to dismiss
a case with prejudice.
[29] Oneof these courtswasthe District Court of Appealsfor Floridain State v. Braden, 375 So.
2d 49, 50 (Fla. Dist. Ct. App. 1979). The defendant in Braden was charged by information of the

possession and sale of marijuana. /d. at 49. The statethereafter filed anolle prosse. Id. a 50. “The

3 : . . .
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Title 8 GCA § 80.70(a) isderived in part from the original common law power of a prosecutor to dismiss a case pursuant
to its nolle prosequi powers. See Notes, Title 8 GCA § 80.70 (acknowledging that “[s]ection 80.70 continues the
substance of a portion of former Rule 48 . . . .”); see United States v. Salinas, 693 F.2d 348, 35051 (5th Cir. 1982)
(indicating the distinction between the common law power to nol pros and the authority conferred under Rule 48).
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trial judge refused to recognize the nolle prosse, however, and entered an order dismissing the
informationwith prejudice”’ uponitsfinding “that the statehad * flagrantly and intentionally’ violated
the discovery rules.” Id. The statefailed to appeal this dismissal with prejudice, but instead filed
a second information charging the defendant only with possession, and not the sale, of marijuana.
Id. The defendant moved to dismiss the second indictment. /d. The trial court “construed the
second information to be a collateral attack upon the dismissal with prejudice of the first
information.” Id. The court dismissed the second indictment, finding that “the state’s correct
remedy should have been an appeal from the first dismissal.” Id.

[30] The state appealed, arguing that “the dismissal with prejudice of the first information was
anullity because it followed anolle prosse of that information by the state.” Braden, 375 So. 2d at
50. The appellate court agreed. The court found that the state could nolle prosse acase at any time
prior to the swearing in of the jury, and the state need not seek permission from thetrial court. /d.
Based on these rules, the court found that the nolle prosse that was filed by the state with regard to
the first information was effective. Id. The issue, therefore, was the effect of the dismissal with
prejudice of thefirst information following the nolle prosse. Id. The court held that “[a]sageneral
proposition, everything which occurs in a proceeding subsequent to the filing of a nolle prosse by
thedateisanullity. Accordingly, the dismissal with prejudice of thefirstinformationwasanullity,
from which the state was not required to appeal.” Id. (citations omitted). The court further found
that “[g]iven that the dismissal was anullity, it was within the authority of the state to filea second
information based upon the same criminal conduct that was the basis for the first information.” 7d.
The court accordingly reversed the dismissal with prejudice of the second information.*

[31] Braden specificaly held that anolle prosse effectively ends aproceeding, and therefore any
action taken subsequent to the filing of the nolle prosse is a nullity. Id. It isimplied from the

holding that the nolle prosse of acase diveststhe court of the authority to teke any further actionin
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ruled that dismissal wasanullity, nothing in this opinion should be construed as preventing the lower court from entering
appropriate sanctions against the gate for failure to comply with the discovery orders issued by the lower court.”
Braden, 375 So. 2d at 50.
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the case. Therulein Florida, however, allowsfor the nolle prosse of acase without leave of court
and isdifferent from the rule on Guam. Asexplained by the Braden court, “[a] nolleprosse may be
filed at any timeprior to the swearing in of the jury. Permission of the trial court is not necessary,
because the decision to file anolle prosse is within the sole discretion of the state.” /d. (citations
omitted) (emphasis added); see also State v. R.J. 763 So. 2d 370, 372 (Fla. Dist. Ct. App. 1998)
(“[W]ehold that thetrial court waswithout authority to accept [the defendant’s] plea of no contest
after the state announced a nolle prasse in open court. We accordingly reverse and remand with
directionsto thetrial court to vacate the imposition of sentence and direct the Clerk of the Court to
amend its recordsto reflect the announcement of anolle prosse by the state.”); Wilson, 91 So. 2d at
859 (Fla.1956) (“Under the common law of England prosecution in criminal cases were controlled
by the Attorney General and he alone had the exclusive discretion to decide whether prosecution
should be discontinued prior to the inception of jeopardy. In the absence of statute, the common law
continues to be in force in most of the states of this country. Florida has adopted no statute on the
subject.”).”> By contrast, leave of court is necessary under Guam statute which governs the nolle
prosse power of the prosecution. Title 8 GCA § 80.70(a) provides:

() The prosecuting attorney may with leave of courtfileadismissal of anind ctment,

information or complaint and the prosecution shall thereupon terminate. Such a

dismissal may not befiled duringthetrial without the consent of the defendant. The

prosecuting attorney shall file a statement of hisreasons for seeking dismissal when

he applies for leave to file a dismissd and where leave is granted the court's order

shall set forth the reasons for granting such leave.
Title8 GCA 8 80.70(a) (W estlaw through Guam Pub. L. 28-037(2005)) (emphasisadded). Because
leave of court isrequired, the dismissal under section 80.70(a) is an act of the court. See Jackson,
420 So. 2d at n. 2 (quoting Wharton’s Criminal Procedure, 12th ed., section 518, whereinitisstated:
“[P]rosecutors in some jurisdictions still possess the absolute power to enter anolle prosequi. In

most jurisdictions, however, the decision to dismiss a pending prosecution can no longer be made

by the prosecutor alone; the nolle prosequi as known to the common law has been abolished. The

5
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information without the approval of the court at any time prior to the swearing in of the jury”).
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manner in which and the limitations under which the dismissal power may be exercised vary: The
prosecutor may fileadismissal of an indictment or information only with the * consent of the court’,
‘leave of court’, or ‘ permission of thecourt’ ... ."). It therefore cannot be said that the court loses
jurisdiction when anolle prosse isfiled by the People. But cf. Jones, 601 A.2d at 502-04 (rejecting
the argument that the State’s dismissal of the case without prejudice under their andogous Rule
48(a) ended the court’ sjurisdiction to take any further action and dismiss the case with prejudice).
[32] Solongasthecourt retainsactual jurisdiction over thecaseit can reconside itsprior orders
See Guam Hous. and Urban Renewal Auth., 2001 Guam 8 at 1 13 (“Interlocutory orders are subject
to reconsideration by the court at any time.”). We do not see any compelling reason to exclude
orders granting dismissa upon motion of the government from thisrule. Like any other decision
over which thetrial court possesses the authority to enter, thetrial court’ sdecision granting “leave’
to dismiss can be reconsidered while the case remains pending beforeit.

[33] ThePeople have not cited any authority, and we havefound none, which holdsthat the trial
court’ sdecision granting leave to dismisswithout prejudice endsthe matter and diveststhe court of
jurisdiction in the same manner asdoesthefilingof anotice of appeal. By contrast, evenwithregard
to the entry of ajudgment, the trial court retainsthe jurisdiction to vacate the judgment incertain
instances. See Title8 GCA 8§ 105.66(c)(Westlaw through Guam Pub. L. 28-037 (2005)) (“A motion
for anew trial based on the ground of newly discovered evidence may be made only before or within
two years after final judgment, but if an appeal is pending the court may grant the motion only on
aremand of thecese.”); Title8 GCA 110.30(b) (Westlaw through Guam Pub. L. 28-037 (2005)) (“If
thetrial wasby the court without ajury the court on motion of adefendant for anew trial may vacate
the judgment if entered, take additional testimony and direct the entry of a new judgment.”).

[34] We therefore hold that the trial court did not lose jurisdction either when the People
requested dismissal of the case without prejudice, or when thetrial court ordered dismissal without
prejudiceon A ugust 27, 2004. Accordingly, thetrial court had jurisdiction to reconsider itsdecision,

and to subsequently order dismissal with prejudice on September 1, 2004.
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B. Dismissal of the Indictment with Prejudice
[35] Wemust next consider whether the lower court otherwise erred, or abused itsdiscretion, in
its decision dismissing with prejudice. With regard to thisissue, we must consider: (1) whether the
lower court abused it discretion in reconsidering its decision granting leave to dismiss the case
without prejudice; (2) whether, under 8 GCA §80.70(a), thelower courtwaspermitted tosua sponte
dismissthe case with prejudice upon the finding that the People acted in bad faith; and (3) whether
the lower court was required to give forewarning prior to dismissing the case with prejudice.

1. Reconsideration
[36] Gutierrez and Cruz argue that the lower court had the authority to reconsider any decision
previously madein the case. Defendant Cruz further citesthe law of the case doctrine, arguing that
“[allthough the *law of the case’ doctrine ordinarily precludes the court from reconsidering issues
decided in the same case, it does not limit the court’s power and its discretion to reconsider orders
it reasonably believesto have been wrong.” Cruz's AppellegsBr., p. 5 (May 6, 2005).
[37] Asagenera rule of discretion, rulings made in a proceeding are considered the law of the
case and are binding in later proceedings. People v. Hualde, 1999 Guam 3, 1 13 (“[A] court is
generally precluded from reconsidering anissue that has already been decided by the same court, or
a higher court in the identical case.”). The law of the case doctrine applies to decisions made on
appeal aswell asdecisionsmade at thetrial court level. See id. While courtsaregenerally in accord
that the law of the case doctrine appliesto prevent reconsideration of an order entered by adifferent
judge, see Goldey v. Trustees of Univ. of Pa., 675 A.2d 264, 266 (Pa. 1996) (citing the trial court’s
acknowledgment of the “ general rulethat one judge should not ordinarily overrule theinterlocutory
decision of another judge of the same court in the same case”) (emphasis added); Guam Hous. and
Urban Renewal Auth., 2001 Guam 8 at § 14 (analyzing whether the trial court erred in departing
from the law of the case where it reconsidered an earlier order granting interpleader), this court has
not previously decided whether the law of the case doctrine constrains reconsideration of decisions

made by the same judge in the same proceeding. Courts are split on thisissue.
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[38] Some courts hold that the law of the case doctrine does not apply when the same judgeis
reconsidering his or her own decision. See Leoni v. Whitpain Township Zoning Hearing Bd., 709
A.2d 999, 1001 (Pa. Commw. Ct. 1998) (“The Supreme has . . . conddered ‘the rule that ajudge
should not overrule a decision of another judge of the same court in the same case,” and reiterated
the ‘the need for finality and the prevention of judge shopping.” Here, the doctrine and the interests
it ismeant to protect are obviously not implicated, because Judge Mooretook part in both decisions
in question.”)(citations omitted); State v. Sharp, 702 P.2d 959, 961 (Mont. 1985) (“The policies
supporting the ‘law of the case’ doctrine do not apply in asituation, such asin the case at bar, where
the same judgeison the casefor itsduration.”).° By contrast, other courts do recognize application
of the doctrine to preclude reconsideration of orders entered by the same judge. Aswas explained
by one court, “[t]here are two distinct situations where the law of the case doctrine is applicable.
First, acourt ordinarily will not reconsider its own decision made at an earlier stage of the trial or
on a prior appeal, absent clear and convincing reasons to reexaminethe prior ruling. Second, an
inferior court must apply the decision of a superior appellate tribunal on remand.” Gertz v. Robert
Welch, Inc., 680 F.2d 527, 532 (7th Cir. 1982)(dtations omitted); accord Casey v. Planned
Parenthood,14 F.3d 848, 856 n.11 (3d Cir.1994) (stating that “law of the case rules apply to

subsequent rulings by the samejudge in the same case or aclosely related one, to rulingsby different

6 . . . . .
that his count Radohot PIeviBusly el e WSS SAE” S o e (e PRt At R Pr&uent = | S99 o7
reconsidering his or her own prior order.” Id. at 662. The judge rejected the proposition, and offered an explanation for
why the doctrine should not apply to reconsideration of ajudge’s own prior rulings, explaining:

With respect to courts of coordinate jurisdiction, we have observed that the doctrine “ serves
thejudicial system'sneed to dispose of casesefficiently by discouraging 'judge-shop ping' and multiple
attempts to prevail on asingle question.” In the single-judge situation, the concern of judge-shopping
is, of course, not present.

“Judges are constantly reexamining their prior rulings in a case on the basis of new
information or argument, or just fresh thoughts....” It is both appropriate and ultimately efficient to
permit the judge to act upon such new thoughts, in tha it islikely to yield a more accurate result
earlier than would be permitted as the result of an appeal. “N o one will suggest that [a] judge himself
may not change his mind and overrule his own order....” Therefore, | would hold that the law of the
case doctrine is no bar to ajudge revising or reversing his or her own decisions.

Id., 661 A.2d at 662 -63 (Ruiz, concurring) (citations omitted).
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judges at the same level, or to the consequences of the failure to preserve an issue for gopea”)
(emphasisadded); Chun v. Bd. of Trustees, 992 P.2d 127, 136 (Haw. 2000) (“ The phrase‘law of the
case’ has been used, inter alia, to refer to ‘the usual practice of courts to refuse to disturb all prior
rulings in a particular case, including rulings made by the judge himself.””) (quoting Wong v. City
and County of Honolulu, 665 P.2d 157, 162 (Haw. 1983)).
[39] Itisclear, however, that courts accepting the applicability of the doctrine in reconsidering
orders made by the same judge have harmonized the law of the case doctrine with the general rule
regarding reconsideration. See Williams v. Comm r of Internal Revenue, 1 F.3d 502, 503 (7th Cir.
1993) (“If the same judge had handled the case throughout, the law of the case doctrine would not
have prevented him from reversing himself, unless the time for reconsideration had expired.”)
(citations omitted). Thus, whether or not proceeding under law of the case doctrine, a judge is
nonethel essconstrained by principlesgoverning reconsideration. Aswaselucidated by the Seventh
Circuit:
Controversy over the doctrine of law of the case properly focuses on itsinvocation
by ajudge asked to change aprevious ruling of hisin a case, or by judges asked to
change a previous ruling by a coordinate (as distinct from superior) court in acase.
In these, the only interesting applications of the doctrine, it is a doctrine about
reconsideration. Thatishow it normally isexpressed. Hereisatypical formulation:
“acourt will ordinarily not reconsider its own decision made at an earlier stage of the
trial or on aprior appeal, absent clear and convincing reasonsto reexaminethe prior
ruling.” Gertz v. Robert Welch, Inc., 680 F.2d 527, 532 (7th Cir.1982).
Johnson v. Burken, 930 F.2d 1202, 1207 (7th Cir. 1991)(emphasis added)(citations omitted).
[40] Whether or not theissueisprecisely oneof departing from thelaw of the case, theunderlying

inquiry nonethel ess focuses on whether the trial court was acting appropriately in reconsideringthe

prior decision.” Similar standards apply in granting reconsideration or in departing from the law of

7 . . . : .
by the 5upTré‘ne1é”<E%SH”8Fﬂ§9v%?ﬁsv‘v’HQﬁ lg,%‘{é’é;the case doctrine and the rul es governing reconsideration was expressed

“Law of the case doesnot . . . have the inexorable effect of res judicata and does not preclude the
court from reconsidering an earlier ruling if the courtfeels tha the ruling was probably erroneous and
more harm would be done by adhering to the earlier rule than from the delay incident to a
reconsideration and the possible change in therule of law to be applied.” In fact, it has been noted
that, so long asatrial court retainsjurisdiction, it “always has the power to reexamine, modify, vacate,
correct and reverse its prior rulings and orders.”

Chun, 992 P.2d at 136 (citations omitted).
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thecase. Under thelaw of the case doctrine, issues previously decided may not bereconsidered, and
arebinding, unless an exception to the dodrine applies. A court may depart from the law of the case
where:
1) the first decisionwas clearly erroneous; 2) an intervening change in the law has
occurred; 3) the evidence on remand is substantially different; 4) other changed
circumstances exist; or 5) a manifest injustice would otherwise result. Failure to
apply the doctrine of the law of the case absent one of the requisite conditions
constitutes an abuse of discretion.
Hualde, 1999 Guam 3 at ] 13 (citations omitted); see also Lujan v. Lujan, 2002 Guam 11, § 7.
[41]  Similarly, “[t]his court has adopted three prongs to justify reconsideration: ‘where thetrial
court: (1) is presented with new evidence; (2) committed clear error or the decision was manifestly
unjust, or (3) if thereisan intervening changein controlling law.’” Petition of Quitugua v. Flores,
2004 Guam 19, 1 38 (quoting Ward v. Reyes, 1998 Guam 1, Y 10)(reviewing the grant of
reconsideration pursuant to GRCP 59(e)) (citation omitted).
[42] Wefind that thetrial court in the present case did not abuseits discretion in reconsidering
itsfirst order dismissing the case without prejudice under either the law of the case doctrine or the
rules governing reconsideration. See Guam Hous. and Urban Renewal Auth., 2001 Guam 8 at 1
13-15 (reviewing the court’s decision to reconsider a prior order in light of the law dof the case

doctrine for an abuse of discretion). Initsorder dismissing the case with prejudice, the lower court

stated that its decision was basad on a finding tha the People acted in bad faith in stating that it

Similarly, in Avitia v. Metro. Club of Chicago, Inc. 49 F.3d 1219, 1227 (7th Cir. 1995), the court squarely
addressed the question of “whether the doctrine of law of the case precluded the judge from changing his ruling.” The
court explained that:

The doctrineof law of the case establishes a presumption that aruling made at one stage of alawsuit
will be adher ed to throughout the suit. Butitisno morethan apresumption, onewhose strength varies
with the circumgances; it is not a straitjacket. One of the circumstances is the hierarchical relation
between the court that rendered the questioned ruling and the court asked to reconsider it. If the
original ruling was by a higher court, the lower court will be required by the most elementary sense
of stare decisis to adhere to the ruling unless the reasons for departure are truly compelling, such as
a contrary ruling by a still higher court. But if the ruling in question was by the same court (and
regardless of whether the same judge or panel or a previous judge or panel of that court made the
ruling), the duty of adherenceislessrigid. 4 judge may reexamine his earlier ruling (or the ruling of
a judge previously assigned to the case, or of a previous panel if the doctrine is invoked at the
appellate level) if he has a conviction at once strong and reasonable that the earlier ruling was
wrong, and if rescinding it would not cause undue harm to the party that had benefitted from it.

Avitia, 49 F.3d at 1227 (citations omitted)(emphasis added).
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lacked the resources to prosecute cases which were not violent crimes. Thisrationale falls within
the exception to the law of the case doctrine that a prior decision may be reconsidered if * changed
circumstances exist,” or a“manifest injustice would otherwiseresult.” Hualde, 1999 Guam 3 at |
13; see also Guam Hous. and Urban Renewal Auth., 2001 Guam 8 at 15 (determining that the
party’ spositionregarding itssurety statusaffected theearlier decisiongranting interpleader, and that
the trial court correctly determined that the party’s change in position regarding its surety status
constituted a “change of circumstances warranting its reconsideration of the order granting
interpleader” entered previously by adiffeent judge). The conclusion issimilarly warranted under
the general principles governing reconsideration. Thetrial court’s basisfor reconsidering itsorder
of dismissal without prejudicefallswithin the ground justifying reconsideration wherethereis* new
evidence’ or theearlier decisionwas* manifestly unjust.” Quitugua, 2004 Guam 19 at 1 38 (quoting
Ward, 1998 Guam 1 at 10). Thetria court therefore did not abuse its disaretion in revisiting its
order denying the case without prejudice.
2. Authority under Title 8 GCA § 80.70(a)
[43] We must next decide whether, under 8 GCA 8§ 80.70(a), the lowe court was permitted to
dismissthe case with prejudicesua sponte upon the court’ sfinding that the People acted in bad faith.
a) The People’s Motion to Dismiss

[44] On August 4, 2004, the People filed a Contingent Motion to Digmiss without Prejudice in
thetrial court. Appdlant’s ER, tab 2, p. 1 (Contingent Mot. to Dismiss without Prejudice). The
contingent nature stemsfrom the Peopl € srequest that the motion bewithdrawn and the case proceed
totrial if thetrial court wereto dismisswith prejudice. Appellant’sER, tab 2, p. 1 (Contingent Mot.
to Dismisswithout Prejudice). The Motion explained that the Office of the Attorney General “does
not have current sufficient resources with attorneys or investigators to go forward at the present
time.” Appellant’s ER, tab 2, p. 1 (Contingent Mot. to Dismiss without Prejudice). The Motion
further detailed that attorneyswereleaving the office and that contractsfor other attorneys had been
invalidated. For this reason, “[t]he lack of resources requiresthat the Office prioritize the cases

currently before it and handle those first that most seriously impact the safety of citizens of Guam,
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such as homicides and violent crimes.” Appellant’s ER, tab 2, p. 2 (Contingent Mot. to Dismiss
without Prejudice).
[45] Although the Motion cites no authority, stetutory or otherwise, as the basis for making a
contingent motion, during the August 27, 2004 hearing on pre-trial motions, the prosecutor
explained the “contingent” nature of the motion, stating that “the case law is such that the Court
needs to advise us of the consequences of such adismissal, and that if it is considering such, then
giveusthe opportunity to withdraw themotion.” Transcript (“Tr.”),vol. 2, p. 8 (HrgonMot., Aug.
4, 2004).
[46] The pertinent statute with regard to criminal dismissalsis Title 8 GCA § 80.70, which states
initsentirety:
(a) The prosecuting attorney may with leave of court file a dismissal of an
indictment, information or complaint and the prosecution shall thereupon terminate.
Such a dismissal may not be filed during the trial without the consent of the
defendant. The prosecuting attorney shall file a statement of hisreasonsfor seeking
dismissal when he appliesfor leaveto fileadismissal and whereleaveisgranted the
court's order shall set forth the reasons for granting such leave.
(b) If thereisunnecessary delay in bringing adeendant totrial, the court, on
its own motion, may dismiss the indictment, information or complaint. The reasons
for the dismissal shall be set forth in an order entered upon the minutes.
(c) Thecourt on itsown motion may dismissaprosecution pursuant to § 7.67
of the Criminal and Correctional Code.
8 GCA 8 80.70 (Westlaw through Guam Pub. L. 28-037(2005).
[47] Duringthe August 27, 2004 hearing, thetrial court referredto 8 GCA §80.70(a), askingthe
prosecutor, “Isn’t firstyou re askingfor leaveto file adismissal 7' Tr., vol. 2, p. 9 (Hr'g on Mot.,
Aug. 4,2004). Accordingly, initsAugust 18, 2004, Memorandum on Dismissal without Prejudice,

the People cited 8 GCA § 80.70(a) asthe basisfor its dismissal motion.” Appellant’sER, tab 3, p.

8 . . . , .
for Cruz stated P ud R AR e S PR e L B2 A B 6% AR ORI P BRI 5 O h ot AR 0eN
thing as a contingent motion to dismiss. Either the Government is moving to dismiss or not.” Tr., vol. 2, p. 10 (Hr'g
on Mot., Aug. 4, 2004). The attorney for Perez also agreed, saying “Under § 80.70(a) they ask for leave of Court to file
the dismissal and then the Court will either grant that leave and dismiss with or without prejudice.” Tr.,vol. 2,p. 11
(Hr'g on Mot., Aug. 4, 2004).

9 Co s . p . ”
People’s reR sa Rl HE RSt brs BESe 8 B e pendiing ot the eSS Pa i ST NG & The SRuagent nsktis s he
motionissimply submitted to the court for its consideration. Asageneral rule, the court would dismissthe case without
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2 (People’s Mem. on Dismissal without Prejudice).

b) Rule 48(a) of the Federal Rules of Criminal Procedure
[48] Thiscase presentsthefirst instance for the interpretation of 8 GCA § 80.70(a) by this court.
Section 80.70(a) ismodeled, in part, after Rule 48(a) of the Federal Rules of Criminal Procedure,*
which states:

(a) By the Government. The government may, withleave of court, dsmiss

an indictment, information, or complaint. The government may not dismiss

the prosecution during trial without the defendant’s consent.

(b) By the Court. Thecourt may dismissanindictment,information,

or complaint if unnecessary delay occursin:

(1) presenting a chargeto agrand jury;

(2) filing an information against a defendant; or

(3) bringing a defendant to trial.
Fed. R. Crim. P. 48.

i. Purpose of Rule 48(a)

[49] Theseminal casediscussing Rule48(a)isRinaldi v. United States, 434 U.S. 22,98 S. Ct. 81
(1977), where the Government filed a Rule 48(a) motion seeking leave to dismiss federal charges
against the defendant, who had already been convicted in state court, in violation of the Petite policy
against multiple prosecutions for the same act. See Petite v. United States, 361 U.S. 529, 80 S. Ct.
450 (1960). Thefederal district court in Rinaldi denied the motion and the Fifth Circuit affirmed.
Rinaldi, 434 U.S. at 23-24, 98 S. Ct. at 82-83. The U.S. Supreme Court reversed, holding that the
case be remanded for the purposeof dismissing the federa indictment. Rinaldi, 434 U.S. at 32, 98
S. Ct. at 86. The Court interpreted the rule asfollows: “The principal object of the ‘leave of court’
requirement is apparently to protect a defendant against prosecutorial harassment, e.g., charging,

dismissing, and recharging, when the Government moves to dismiss an indictment over the

defendant’ s objection.” Rinaldi, 434 U.S. at 29 n. 15, 80 S. Ct. at 85 n. 15.

prejudice. See CHARLESALANWRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE & PROCEDURE CRIM. § 811 (3d ed.
2004).

10 . . —— . « . .
substance ong%I)r Srnalo?oorrcr%elrs %Ijréoalélgfjggg |,q(t)t[1ées(,:8r&o(lzlﬁr§sé\bgr7%s., which state that“[s]ection 80.70 continues the
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[50] Theleaveof court requirement wasrecognized asinvesting somediscretioninthetrial court
when ruling on the prosecutor’ s motion to dismiss. /d. Thisrequirement was a departure from the
common law right of the prosecutors to enter a nolle prosequi and dismiss the case without first
seeking leave of thecourt. CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE &
PrROCEDURE CRIM. § 812 (3d ed. 2004).
ii. Presumption of good faith and rebuttal by showing of bad faith

[51] Under Rule 48(a), the prosecutor is recognized as having a presumption of good faith in
bringing the motion. The Courtin Rinaldi determined that “[t]he salient issue. . . isnot whether the
decision to maintain the federal prosecution was made in bad faith but rather whether the
Government’s later efforts to terminate the prosecution were similarly tainted with impropriety.”
Rinaldi, 434 U.S. at 30, 98 S. Ct. at 85. The prosecutor’ sgood or bad faith in bringing the motion
is the determining factor in granting or denying the motion. In United States v. Greater Blouse,
Skirt & Neckwear Contractors Ass’n, 228 F.Supp. 483, 486 (S.D.N.Y. 1964), the court recognized
that in recommendingdismissal, thereisa* presumption that [the prosecutor] isading in good faith
and in the proper discharge of his duties.”

[52] Thecircuit courts have universally held that the prosecution is entitled to a presumption of
good faith when bringing a Rule 48(a) motion, and the motion should generally be granted as a
matter of course. United States v. Dyal, 868 F.2d 424, 428 (11th Cir. 1989) (“Weconcludethat, in
thedismissal of anindictment, information or complaint under Rule48(a), thegovernmentisentitied
to a presumption of good-faith.”); Salinas, 693 F.2d at 352 (“[T]his Court begins with the
presumption that the prosecutor acted in good faith in moving to dismiss the first indictment.”);
United States v. Palomares, 119 F.3d 556, 560 (7th Cir. 1997) (“the United Statesattorney isentitled
toapresumption that its motionsto dismiss are grounded in good faith™); United States v. Hayden,
860 F.2d 1483, 1488 (9th Cir. 1988) (“[W]hen the government requests a Rule 48(a) dismissal in

good faith, the district court is duty bound to honor the request.”).
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[53] The presumption, however, is not absolute. The “presumption [of good faith] is rebutted
upon ashowing of alack of good faith.” Salinas, 693 F.2d at 352. The court in Salinas credited
the prosecutor with good faith and granted dismissal without prejudice, and the prosecutor sought
asecond indictment aweek later. Salinas, 693 F.2d at 352-53 (footnoteomitted). However, “[i]t
was not until the arraignment of the second indictment that the lack of good faith on the part of the
Government first became evident.” Salinas, 693 F.2d at 352. The only reason ever proffered for
dismissal wasthe prosecutor’ sdissatisfaction with thejury, and the court stated that “[i]t isapparent,
therefore, that the Government used Rule 48(a) to gain aposition of advantage or to escape from a
position of less advantage in which the Government found itself as theresult of itsown election.”

1d. a 353 (internal quotation marks omitted). The court determined there was “ sufficient evidence
to overcome the presumption that the Government made the motion to dismissin good faith.” 7d.

The court criti cized the prosecutor’ s action, stating: “After the district court placed its confidence
inthe Government by granting the motion to dismisstheindictment, the Government’ slack of good
faith became evident. Because of the improper motives of the Government in moving to dismiss
the first indictment, the conviction isreversed.” Id.

[54] Under Salinas, “thekey factor in adetermination of prosecutorial harassment isthe propriety
or impropriety of the Government’ s efforts to terminate the prosecution--the good faith or lack of
good faith of the Government in moving to dismiss. The Government must not be motivated by
considerations ‘ clearly contrary to the public interest.’” Id. at 351. Once bad faith in bringing the
motion isfound, the court may concludethat the prosecutor’s actions would result in harassment,

thereby warranting the denial of the government’s motion to dismiss. Id. Courts similarly equate
afinding of bad faith to afinding that the dismissal was not within the publicinterest. The Eighth
Circuit hasheld that adistriat court must “ grant the motion [to dismiss] unlessthe dismissal ‘would
be clearly contrary to manifest public interest, determined by whether the prosecutor’s motion to
dismisswas madein bad faith.”” United States v. Rush, 240 F.3d 729, 730 (8th Cir. 2001)(quoting
United States v. Goodson, 204 F.3d 508, 512 (4th Cir. 2000)).
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[55] TheFifth Circuit’sreversal in Salinas wasnot lightly given, for the court acknowledged the
presumption due to the government in seeking dismissal, and concisely articulated the rule as
follows:
The presumption that the prosecutor isthe best judge of the publicinterest isrebutted
when the motion to dismiss contravenes the public interest because it is not madein
goodfaith. Insuchacase, Rule48(a) mandatesthat the court deny the Government's
motion to dismisstheindictment: “ under thediscretionyielded to [the court] by 48(a)
to ‘check [an] abuse of Executive prerogative,’ the court can and must deny the
motion to dismiss.”
Salinas, 693 F.2d at 352 (quoting In re Washington, 544 F.2d 203, 209 (5th Cir. 1976)(en banc),
rev’d on other grounds, Rinaldiv. United States, 434 U.S. 22,98 S. Ct. 81 (1977) (citation omitted)).
iii. Separation of Powers issues
[56] Asrecognized by theSalinas court and as argued by the People herein, however, the court’s
discretion in granting or denying dismissals impacts certain powers of the executive branch, and
specifically the Attorney General’ s prosecutorial discretion.
The Rule was not promulgated to shift absolute power from the Executive to the
Judicial Branch. Rather, it wasintended asapower to check power. The Executive
remains the absol ute judge of whether a prosecution should be initiated and thefirst
and presumptively the best judge of whether a pending prosecution should be
terminated.
United States v. Smith, 55 F.3d 157, 158-59 (4th Cir. 1995) (quoting United States v. Cowan, 524
F.2d 504, 513 (5th Cir. 1975)).
[57] Itisundisputed that atrial court’sevaluation of dismissals pursuant to Rule 48(a) isnarrow.
“The court is limited to assessing whether the government’s motion is contrary to manifest public
interest becauseit isnot based on the prosecutor’ sgood faith discharge of her duties.” United States
v. Jacobo-Zavala, 241 F.3d 1009, 1013 (8th Cir. 2001). Accordingly, dismissals implicate the
separation of powers doctrine, because “[t]he decision to indict, allege specific charges, or dismiss
chargesisinherently anexercise of executive power, and the prosecutor has broad discretioninthese
matters. The executive can choose not to prosecute one case, yet prosecute vigorously another

involving the same issues.” United Stats v. Martin, 287 F.3d 609,623 (7th Cir. 2002)(citations
omitted).
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[58] The People argue that when it isacting lawfully and within its constitutional and statutory
authority, the court cannot interfere with theexercise of prosecutorial discretion without violating
separation of powers. The Peoplerely on anumber of casesthat emphasi ze the presumption of good
faith to support thisassertion. ThePeopl€e' sinterpretation of these cases, however, fail torecognize
the essential element of the presumption, namely, that the governmentmust have been ading ingood
faith. Moreover, it is apparent that the trial court here, as in Salinas, applied the presumption of
good faith.

[59] IntheDismissal without Prejudice Order, thetrial court rejected the Defendants’ arguments
of bad faith, statingthat the possibility of reindictment ater dismissal “does not necessarily lead to
the conclusion that the request was made to harass the defendants.” Appellant’s ER, tab 6, p. 3
(Decision & Order In Re: Dismissal with Prejudice). The court further found that the inference that
reindictment was possi blewas* inadequate to overcome the presumption that the People were acting
in good faith in requesting dismissal.” Appellant’s ER, tab 6, p. 3 (Decision & Order In Re:
Dismissal with Prejudice).

[60] Itwasonly upontheunsealing of the other pendingcriminal caseagainst Gutierrez (CF0216-
04), wherein Gutierrez was indicted on July 1, 2004, “that thelack of good faith on the part of the
Government first became evident.” Salinas, 693 F.2d at 352. Thisindictmentin aseparatecaseis
contrary to the Peopl€'s assertions during the hearing that there was a lack of resources at the
Attorney General’s Office, and in itsMemorandum that “[c]ases involving the public safety isthe
firstand primary duty of Attorney General. Prioritiesmust be set and resourcescan only bestretched
so thin.” Appellant’'s ER, tab 3, p. 4 (Peope s Mem. on Dismissd without Prejudice). The other
pending criminal casedid not involve public safety, asit wasagovernment corruption caseinvolving
the payments received by Gutierrez from the Guam Retirement Fund. In addition, the trial court
clearly had cause to question the candor of Prosecutor Littlepage, who stated during the August 27,

2004 hearing, “I know of no other current indictmentsinvolving the— any of the other defendants.”
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Tr.,vol. 2, p. 27 (Hrgon Mot., Aug. 27, 2004).** The court also found, given that the People have
not been successful in obtaining indictments that withstand pretrial scrutiny, the opportunity to
reindict the Defendants would be harassment. Appellant’s ER, tab 8, p. 3 (Mem. of Decision:
Recons. of Dismissal with Prgudice, Sept. 10, 2004). Thetrial court properly considered thereasons
provided by the People in support of its request to dismiss the indictment and such an inquiry is
mandated by Title 8 GCA § 80.70(a).”
¢) Scope of Authority Under Title 8 GCA § 80.70(a)

[61] Intheinstant case, theevidenceof bad faith in bringing the motion are suffident to overcome
the presumption of good faith. The remaining question, therefore, is whether the trial court was
permitted to dismiss the case with prejudice upon its finding of bad faith. The plain language of
Title 8 GCA 880.70(g), and the analogous Rule 48(a) of the Federal Rules of Criminal Procedure,
states that a case may be dismissed by the government upon leave of the court. Neither rule
addresses whether the court may dismissa case with prejudice upon the finding of bad faith by the
filing of amotion to dismiss by the government in seeking dismissal.
[62] We start our analysis with the text of section 80.70(a). Sumitomo Constr. Co. v. Gov't of
Guam, 2001 Guam 23, 117 (“Itisacardnal rule of statutory construction that courts must look first
to the language of the statute itself.”) (citations omitted). That section provides:

The prosecuting attorney may with leave of court file adismissal of an indiadment,

information or complaint and the prosecution shall thereupon terminate. Such a

dismissal may not befiled during the trial without the consent of the defendant. The

prosecuting attorney shall file a statement of hisreasonsfor seeking dismissal when

he applies for leave to file adismissd and where leave is granted the court’s order
shall set forth the reasons for granting such leave.

“lie” 1 During oral arguments, Justice Pro Temp ore Demapan candidly characterized this misrepresentation as a

12 . . . .
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§80.70(a). Thelaw is clear that the prosecuting attorney must file a statement of his reasons for seeking dismissal and
the judge, where leave is granted, must set forth the reasons for granting such leave to file a dismissal. Judge Pro
Tempore Benson obviously followed the statutory directives mandate and of course, we expect all trial judgesto do the
same.



People v. Gutierrez, Opinion Page 27 of 33

Title 8 GCA 8§ 80.70(a). The section clearly contemplates tha the government request leave to
dismissfromthe court. However, by itsterms, the section does not alow for asua sponte dismissal
of theindictment with pregjudice. Thissuggeststhat section80.70(a) does notauthorize courtstosua
sponte dismiss a case with prejudice.
[63] Support for such an interpretation can be found by exami ning the language of Title 8 GCA
8880.70(b) and (C). Sumitomo, 2001 Guam 23 at 17 (“[1]n determining legid ativeintent, astatute
should be read as awhole, and therefore, courts should construe each sectionin conjunction with
other sections.”) (citations omitted). Those sections provide:
(b) If thereisunnecessary delay in bringing adefendant totrial, the court, on its own
motion, may dismiss the indictment, information or complaint. The reasonsfor the

dismissal shall be set forth in an order entered upon the minutes.

(c) Thecourt on its own motion may dismiss a prosecution pursuant to § 7.67 of the
Criminal and Correctional Code.

Title8 GCA 8880.70(b) and (c) (emphasi s added) (Westlaw through Guam Pub. L. 28-037 (2005)).
Sections 80.70(b) and (c) explicitly authorize sua sponte dismissal by the court under specified
circumstances. “[W)]ords and people are known by their companions.” Gutierrez v. Ada, 528 U.S.
250, 255, 120 S. Ct. 740, 744 (2000). “[T]helanguage of the statute cannot beread inisolation, and
must be examined within its context . . . A statute’s context includes looking at other provisions of
the same statute and other related statutes.” Aguon v. Gutierrez, 2002 Guam 14, 1 9 (citations
omitted). Comparison of the subsections of the statuteisrevealing. Had A reading of section 08.07
initsentirety revealsthat if thelegislature intended toalow trial courtsto sua sponte dismissacase
under section 80.70(a), it could have expressly authorized such action asit did in sections 80.70(b)
and (c).

[64] Furthermore, courts interpreting Rule 48(a) have generally recognized that the rule only

provides atrial court with two options: grant or deny the motion to dismiss the indctment.™® See
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the statute under consideration.” Aguon v. Gutierrez, 2002 Guam 14, § 11 (quoting Santos v. Immigration &
Naturalization Serv., 525 F. Supp 655, 666 (S.D.N.Y . 1981)).
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Salinas, 693 F.2d at 352 (stating that where the motion to dismiss was not brought in good faith,
“Rule48(a) mandatesthat the court deny the Government’ smotionto dismisstheindictment: ‘ under
thediscretionyielded to [the court] by 48(a) to ‘ check [an] abuse of Executiveprerogative,” the court
can and must deny the motion to dismiss.””) (quoting In re Washington, 544 F.2d at 209, rev'd on
other grounds, 434 U.S. 22,99 S. Ct. 81 (1977) (citations omitted); Hayden, 860 F.2d at 1487 (“If
the district court finds that the prosecutor is acting in good faith . .. it should grant the motion;
conversdy, Rule 48(a) empowers the district court to exercise its discretion in denying the motion
when it specifically determinesthat the government is operating in bad faith.”). The purpose of the
ruleisto prevent harassment of the defendant and to protect the public interest and should not be
interpreted as a means for courts to intrude on the executive’ straditional realm of authority.

[65] Somecourts, however, have concluded that thesua sponte dismissal of acasewith prejudice
is warranted under limited circumstances. In United States v. Derr, 726 F.2d 617, 618 (10th Cir.
1984), the defendant was indicted by afederal grand jury. Onthe day of trial, the prosecutor filed
amotion to dismissunder Rule 48(a), claiming, without explanation, that dismissal would beinthe
interest of justice. Id. Thetrial court dismissed the indictment without prejudice. Id. Thereafter,
the prosecutor obtained a second indictment on the same charges. Id. The defendant filed amotion
to dismiss, arguing that the court ered in granting the first dismissal where the prosecutor offered
Nno reasons to support itsmotion. /d. Thetrial court agreed that it abused its discretionin granting
the motion without “receiving afactual basis,” and granted thedefendant’ s motion to dismiss. /d.
The prosecutor appealed, arguing that the rule does not require the prosecutor to give reasons for
seeking an indictment.

[66] On appeal, the court held that the primary purpose of the “leave of court” requirement isto
“prevent harassment of a defendant by a prosecutor’s charging, dismissing, and recharging the
defendant with acrime.” Derr, 726 F.2d at 619. The court found that “to honor the purpose of the
rule, thetrial court at the very least must know the prosecutor’ s reasons for seeking to dismiss the

indictment and the facts underlying the prosecutor’ sdecision.” Id. The court further stated that an
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order granting dismissal of the indictment without prejudice may be reviewed after the government
secures a second indictment against the defendant. /d. On the precise issue of whether the trid
court’ s* remedy— dismissing the second indictment, in effect altering the first dismissal to onewith
prejudice-was appropriate,” id., the court affirmed. In seeking the first dismissal, the government
explained its reasoning to be for the purpose of continuing the investigation due to dissatisfaction
with the state of the investigation thusfar. /d. The court on appeal determined that based on this
reasoning, thetrial court would have been required to deny the government’ smotion to dismiss, and,
therefore, “remanding the case for a determination whether the government had vaid reasons for
dismissing the original indictment would be fruitless.” Id. The court further explained:

Moreover, if the trial court had initidly ruled correctly and refused to dismiss the

original indictment, the government sonly alternativeswould have beento tryacase

inwhichit wasobvioudy unprepared to proceed or to moveto dismisstheindictment

with prejudice. Thus, we do not regard the trial court’s remedy as unduly harsh.

Under the circumstances, dismissing the second indictment was the only sanction

that would effectuate the primary purpose of Rule 48 (a).
Id. (emphasis added).
[67] A similar result was reached by the Hfth Circuit in Salinas, discussed supra. Salinas, 693
F.2d 348. In Salinas, the court held that a finding of bad faith by the government may warrant
dismissal of a conviction had on a later indictment. This result was reached due to the court’s
finding that it “ has no choice but to vindicate the purpose of Rule48(a) to protect the defendant’s
rights.” Salinas, 693 F.2d at 353. The Thus, the court’s decision that a finding of bad faith in
bringing the first motion to dismiss may support dismissal of the second indictment and conviction
was based on the need to preserve the purpose of Rule 48(a) which isto protect the defendant from
harassment. The harassment identified isthe “charging, dismissing, and recharging without placing
the defendant in jeopardy.” Id. at 351 (quoting United States v. Cox, 342 F.2d 167, 171 (5th Cir.
1965)).
[68] Findly, it isimportant to reconcile atria court’s power to dismiss under section 80.70(a)

with the notion that the power to prosecute rests with the executive. In State v. Braunsdorf, 297

N.W.2d 808 (Wis. 1980), the Wisconsin Supreme Court rejected the argument tha trial courtshave
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inherent authority to dismissacase with prejudicefor afailureto prosecute. The courtreasoned that
although judicial economy weighed in favor of inherent authority, “adismissal inacriminal case has
broader implications for society as a whole.” Id. at 816. The court found that where “the
defendant’ sconstitutional rightsarenotimplicated. . . the competing interestsinvolved are the need
of the court to have aremedy for thesort of conduct shown here by the assistant district attorney, as
well asto exercise control over its calendar, and that of society to be secure from crimethrough the
regular enforcement of the criminal laws.” Id. The court concluded that “[t]he balance weighs
heavily in favor of society’s interests” and held that trial courts did not have inherent authority to
dismiss criminal cases with prejudice. Id.

[69] Basedonthetext of section 80.70(a), the statutein its entirety and relevant caselaw we hold
that, as a general rule, section 80.70(a) does not authorize trial courts to sua sponte dismiss
indictments with prejudice. The interests of the court in managing its business, the interest in
protecting adefendant against harassment, and the interestin preserving the prosecutorial discretion
is best furthered by a rule which allows a trial court to deny, but not dismiss with prejudice, a
prosecutor’ smotion to dismiss under section 80.70(a) wherethe court finds that the prosecutor was
acting in bad faith. This interpretation maintains the prosecutor’s ability to try a case in which it
deemsworthy of prosecution while concurrently protecting the defendant’ sinterest in being spared
the harassment of a dismissal and reindictment of the charges. An exception occurs when atrial
court grants a motion to dismiss without prejudice and later discovers that the earlier motion was
madein bad faith; under these limited circumstancesthetrial court may dismisstheindictment with

prejudice after a subsequent ind ctment.*
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dismissal was pursuant to a motion Iater found to have been brought in bad faith, then the only way to vindicate the
defendant’ srightsto be free from harassment isto dismissthe later case with prejudice. By being charged with asecond
indictment, the defendant has actually suffered the harassment which was meant to be protected against in the grant of
leave to dismiss thefirst indictment. Because the harassment has already occurred due to an error in granting the first
motion to dismiss, the only way to vindicate the defendant’s rights under section 80.70(a) is to dismiss the later
indictment.
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[70] Under the general rule, the trial court in this case would not have had the authority to sua
sponte dismiss the case with prejudice. However, in light of the unique posture of the case before
the Superior Court, wefind thetrial court’ s action to bejustified. Specifically, thetrial court made
afinding of bad faith based on the misrepresentations made by the prosecution, summarized supra,
and we give deferenceto hisfindings.” Thetrial court could not deny the motion to dismissbecause
the court had already dismissed the casefor the prosecution’ sfailureto present excul patory evidence
to the grand jury. Similar to the situation in Salinas, remanding the case for the trial court to deny
the motion to dismissbecause of the government’ sbad faith in seeking dismissal would befruitless.
Furthermore, thetrial court made an additional finding that any futureindictmentsof the defendants
in this case would constitute harassment. The fact that this case could not have proceeded any
further makes it unnecessary to pursue this matter any further.*

[71] We dso take this opportunity to express our concerns with the Office of the Attorney
General’ s conduct both at the trial and appellate levels. In aspan of eight months from November
3, 2003 to July 7, 2004, atotal of sixteen indictmentsincluding three superseding indictments were
returned against the defendantsin this case.’” Five were against Mrs. Perez, four were against Mr.
Guitierrez, four were against Mr. Guzman, and three were against Mr. Cruz. In addition, early onin
the prosecution of this case, al four defendants asserted their constitutional right to a speedy trid.
The record also shows that the trial court ordered dismissal of the indictments atotal of six times,
five of which were “without pregjudice” and thelast, which is the subject of this appeal was “with
prejudice.” One of the dismissals granted by the trial court was based on the Attorney Genera’s

failure to present excul patory evidence to the Grand Jury.
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Guam Mem’l Hosp. Auth., 2004 Guam 15, 1 15 (reviewing atrial court’s finding of fact for clear error). Thereisnothing

in the record which “produces a definite and firm conviction that the court below committed a mistake.” Id. at { 30
(citations omitted).
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Y The followi ng facts are set forth supra pp. 3-6.
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[72] Attheappellatelevel, the Attorney General advanced argumentsin itsbrief and during oral
arguments that are irrelevant and extraneous to the case sub judice. Furthermore, the Attorney
General’s Office consistently argued that the reason provided tothe lower court in support of its
reguest to dismisstheinstant indictment - that is, the Office’ slack of resources— should never have
been considered by thetrial courtin itsdecision to dismissthe case. To stand before this court and
insist that the reason provided by the Attorney General’ s Office should not have been considered
in the decision-making process would be akin to holding that the trial court must disregard the
mandate of section 80.70(a). Clearly, in order to make an informed decision, the trial court judge
had to consider the specific reason to dismiss the case, as submitted by the Attorney General. The
Attorney General’ sargumentisdisingenuousat best. Finally, the Attorney General has pursuedthis
appeal, despite statements made by the Assistant Attorney General during oral argumentsthat there
are “no plans to reindict the case.” Such conduct, considered in the aggregate, constitutes a
continuing course of bad faith.

[73] Basedonthesefindings, the Office of the Attorney General isagan reprimanded for wasting
limitedjudicial resourcesand for forcing the defendantsto face the anxiety of criminal chargeswhen
the Office of the Attorney General had no intention, notwithstanding the dismissal with prejudice
by the trial court, to reindict the Defendants to the fullest extent of the law.

3. Whether Forewarning is Required

[74] ThePeople arguethat section 80.70(a) requirestrial courtsto give aforewarning before sua
sponte dismissing acasewith prejudice. We need not addresswhether forewarningisrequired under
Title 8 GCA 8 80.70(a) based on our holding that trial courts may only grant or deny a motion to
dismissanindictment without prejudice brought in bad faith. Intheinstant case, on the sameday that
the trial court granted the People’s motion to dismiss without prejudice, which was later
reconsidered, the trial court granted the a motion to dismiss theindictment against the Defendants

based on the prosecutor’s failure to present exculpatory evidence to the grand jury. Therefore,
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becausethe government could not proceed with the prosecution, any forewvarning given by thetrial

court would have been futile to the government’ s efforts to prosecute under the indictment.

IV.
[75] Weholdthat thetrial court had jurisdiction toreconsider itsorder dismissing the underlying
indictment without prejudice Furthermore, we hold that the options available to a court upon a
finding of bad faith by the prosecution in bringing a Title 8 GCA 8 80.70(a) motion are to either
grant or deny the motion. Although Title 8 GCA 8 80.70(a) does not authorize trial courts to sua
sponte dismissa proceeding with prejudice upon afinding of bad faith, thetrial court’ sactioninthis
case was justified given the unique posture of the case before the trial court. The lower court’s
decisionisAFFIRMED. Thiscaseisremanded for the entry of judgment dismissing the underlying

proceeding against the Defendants with prejudice.





